Florida Journal of International Law
Volume 22

Issue 3

Article 4

December 2010

An Analysis of the Effects and Reasons for Hazardous Waste
Importation in India and Its Implementation of the Basel
Convention
Shaza Quadri

Follow this and additional works at: https://scholarship.law.ufl.edu/fjil

Recommended Citation
Quadri, Shaza (2010) "An Analysis of the Effects and Reasons for Hazardous Waste Importation in India
and Its Implementation of the Basel Convention," Florida Journal of International Law: Vol. 22: Iss. 3,
Article 4.
Available at: https://scholarship.law.ufl.edu/fjil/vol22/iss3/4

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Journal of International Law by an authorized editor of UF Law Scholarship Repository. For
more information, please contact kaleita@law.ufl.edu.

Quadri: An Analysis of the Effects and Reasons for Hazardous Waste Import

NOTE
AN ANALYSIS OF THE EFFECTS AND REASONS FOR
HAZARDOUS WASTE IMPORTATION IN INDIA AND ITS
IMPLEMENTATION OF THE BASEL CONVENTION
Shaza Quadri*

.................................

I.

INTRODUCTION

II.

THE BASEL CONVENTION ON THE CONTROL OF
TRANSBOUNDARY MOVEMENTS OF HAZARDOUS
........................
WASTES AND ITS DISPOSAL

A.
B.
C.
D.
E.

III.

.......

468

...... 469
Reasonsfor the Creation of the Basel Convention..............469
The Basel Convention'sDefinition of Hazardous Waste..... 470
..... 471
.................
The Basel Ban Amendment
471
The Basel Protocol............................
Establishmentof a Special Reporter to the
..... 472
........................
Basel Convention

MOTIVATION FOR INDIA'S 1992 RATIFICATION OF THE
........................................
BASEL CONVENTION

472

IV.

THE EFFECTS AND THE AMOUNT OF E-WASTE THAT IS
CURRENTLY IN INDIA.............................473

V.

RATIONALE AND BENEFITS FOR INDIA'S ACCEPTANCE OF
HAZARDOUS WASTES FROM DEVELOPING NATIONS ..........

474

FACTORS THAT CONTRIBUTE TO INDIA AND OTHER
DEVELOPING COUNTRIES BEING THE OPTIMAL CHOICE FOR
..............
EXPORTATION OF HAZARDOUS WASTE.......

475

VI.

VII. THE EFFECTIVENESS OF THE BASEL CONVENTION AS A
MEANS TO PREVENT THE TRANSBOUNDARY MOVEMENT OF
.......
.............................
HAZARDOUS WASTE

476

* Shaza Quadri is a law graduate from the University of Florida originally from Bihar,
India practicing civil litigation.
467

Published by UF Law Scholarship Repository, 2010

1

Florida Journal of International Law, Vol. 22, Iss. 3 [2010], Art. 4

[Vol. 22

FLORIDA JOURNAL OF INTERNATIONAL LAW

468

VIII.

THE ROLE OF THE UNITED STATES AS A DEVELOPED
COUNTRY ENGAGED IN THE TRANSBOUNDARY
...................... 478
MOVEMENT OF HAZARDOUS WASTE

IX.

ANALYSIS OF DOMESTIC INDIAN LAWS REGULATING
..............................
HAZARDOUS WASTE

479

ANALYSIS OF THE REGULATION OF E-WASTE AND OTHER
HAZARDOUS WASTE IN INDIA AFTER THE
RATIFICATION OF THE BASEL CONVENTION......................481

X.

A. The Creationof India's Supreme Court
.....
....................
Monitoring Committee
B. Government Establishment ofNew DisposalSites ..............
C. Additional Measures andAssistance Given by the
United Nations ................................
......
D. Actions Taken by the Supreme Court ofIndia...
E. The Existence and Problem of Ship-breaking in India........
F. Status Report on the Management ofHazardous
.....
..........................
Waste in India

481
482
483
483
484
486

XI.

GENERAL MEASURES AVAILABLE TO INDIAN CITIZENS TO
REMEDY THE HARM CAUSED BY THE IMPROPER
DISPOSAL AND STORAGE OF HAZARDOUS WASTE............487

XII.

RECOMMENDATIONS TO ADDRESS THE ISSUE OF THE
TRANSBOUNDARY MOVEMENT OF HAZARDOUS WASTE.............488

..... 490
..........................
A. Ban Approach
...... 491
B. PriorInformed Consent Approach ...........
C. Establishmentof a CentralEnforcingAgency..................... 491

XIII.

THE BASEL CONVENTION AND ITS RELATIONSHIP TO THE
................
WORLD TRADE ORGANIZATION (WTO)

492

XIV. THE WORLD WITHOUT US............................493
XV. CONCLUSION

....................................

I.

...... 494

INTRODUCTION

India's lenient environmental standards allow for frequent and

https://scholarship.law.ufl.edu/fjil/vol22/iss3/4

2

Quadri: An Analysis of the Effects and Reasons for Hazardous Waste Import

2010]

AN ANALYSIS OF THE EFFECTS AND REASONS FOR HAZARDOUS WASTE IMPORTA TION IN INDIA

469

unregulated waste importation and dumping within its borders.' The
extent and effects of this dumping are appalling. India, along with other
developing countries, allows the parties engaged to benefit financially
through this dumping. 2 Waste continues to be brought into India even
after its ratification of the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal
(Basel Convention) in 1992.3 For this reason, India has become an
attractive option to countries, like the United States, for exportation and
dumping of their hazardous waste.4
II. THE BASEL CONVENTION ON THE CONTROL OF TRANSBOUNDARY
MOVEMENTS OF HAZARDOUS WASTES AND ITS DISPOSAL

A. Reasonsfor the Creationof the Basel Convention
The implementation and enforcement of environmental regulations
in industrialized countries in the late 1980s led to a striking rise in the
cost of hazardous waste disposal within these countries. As a result of
these increased costs, many companies in industrialized countries began
shipping hazardous wastes to developing countries as a cheaper method
of disposal.6 International concern and outrage over this dumping and
exportation of waste led to the adoption of the Basel Convention on the
Control of Transboundary Movements of Hazardous Wastes and Their
Disposal (Basel Convention) in 1989.7 The Convention was entered into
force May 5, 1992 and was ratified by India the same year.8
The preamble to the Basel Convention recognizes the importance of
protecting human health by stating that the parties to the convention are
"[m]indful of the growing threat to human health and the environment
posed by the increased generation and complexity, and transboundary
movement of hazardous wastes and other wastes." It also states that the
parties are mindful "that the most effective way of protecting human
1. Nisha Thakker, India's Toxic Landfills: A Dumping Ground for the World's
Electronic Waste, 6 SUSTAINABLE DEV. L. & POL'Y 58, 58 (2006).
2. Id.
3. Id. at 60.
4. Id
5. Paul P. Appasamy, International Conventions on Hazardous Chemicals, Madras
School of Economics, Cbennai, at 171, available at http://www.mse.ac.in/trade/pdf/
CompendiumPart B/5.PPA-chem-conven(2.4.07).pdf.
6. Id.
7. Id.
8. Id.
9. Basel Convention, Mar. 22, 1989, 28 I.L.M. 649, pmbl.
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health and the environment from the dangers posed by such wastes is
the reduction of their generation to a minimum in terms of quantity
and/or hazard potential."10 This not only restricts the movement of
waste, but also recognizes the need to restrain the generation of waste.
B. The Basel Convention'sDefinition ofHazardous Waste
The Basel Convention defines waste either by where it will be
disposed or by the recovery processes through which it will go." The
various recovery processes are listed in Annexure IV of the
Convention.12 For example, almost any material that will be recycled or
processed in order to reclaim a metal, an organic substance, or an
inorganic substance for future use, is categorized as a waste.13 However,
electronic components that have been used without further processing
are not generally defined as a waste.14
The Basel Convention divides waste into two lists.' List A in
Annexure VII outlines wastes that are qualified as "hazardous" and
because of this classification are regulated by the Basel Convention.
List A includes waste that "poses serious threats to the environment and
human health" and because of their adverse effects these substances
require "special handling and disposal processes." 17 List B in Annexure
IX, is non-hazardous waste and therefore not regulated by the Basel
Convention.' 8
Most e-waste falls under List A and is therefore subject to the
regulations of the Basel Convention. 19 The Annexure VIII hazardous
waste list states:
Al 180: Waste electrical and electronic assemblies or scrap
containing components such as accumulators and other batteries
included in List A, mercury-switches, glass from cathoderay
tubes and other activated glass, and PCB capacitors, or
contaminated with Annex I constituents (for example, cadmium,

10. Id.
11.

Toxics Link, E-WASTE IN INDIA: SYSTEM FAILURE IMMINENT-TAKE ACTION Now!

(2004), available at http://www.toxicslink.org/docs/06040_repsumry.pdf [hereinafter Toxics
Link].
12. Id.
13. Id.
14. Id.
15. Id.
16. Id.
17. Id.
18. Id.
19.

Id.
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mercury, lead, polychlorinated biphenyl) to an extent that they
possess any of the characteristics contained in Annexure III.20
Additionally, the Basel Convention requires that wastes be exported
to countries that have "environmentally sound management in
accordance with the Convention."1
C. The Basel Ban Amendment
In 1995, the Convention adopted the Basel Ban, an amendment to
the original convention which, if ratified, will ban the export of
hazardous waste for "any reason" from the twenty-nine wealthiest
nations from the Organization of Economic Cooperation and
Development (OECD) to any non-OECD nation.22 A nonprofit group
called the Basel Action Network (BAN) has also been founded in
Seattle, Washington, and is aimed at implementing the Basel

Convention.23
D. The Basel Protocol
Article 12 of the Basel Convention requires the parties to the
Convention to co-operate and to adopt, within a "reasonable time
period," a protocol which sets out rules and procedures for liability and
compensation for violations of the Basel Convention which result in the
illegal transboundary movement and disposal of hazardous waste.2 4
Since 1992, a draft Protocol on Liability and Compensation for Damage
has been in the process of being composed.2 5 The protocol also includes
the possibility of establishing a civil liability system and a
compensation fund for damage caused durin and as a result of the
transboundary movement of hazardous wastes. Priority has been given
to the completion of the liability protocol.2 7 An incomplete draft of the
protocol has been organized, but has yet to be finalized because several
issues, such as the establishment of a compensation fund, remain

unresolved. 28

20. Id.
21. Id.
22. Charles W. Schmidt, Environmental Crimes: Profiting at the Earth's Expense, 112
ENvTL. HEALTH PERSP. 96, 101 (2004).

23.
24.
25.
26,
27.
28.

Id.
Appasamy, supra note 5, at 176.
Id.
Id.
Id.
Id.
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E. Establishment of a Special Reporter to the Basel Convention
The Basel Convention, along with other environmental treaties,
reflects application of the principle of sic utere tuo ut alienum non
laedas, which means that countries must refrain from actions and
conduct that would cause injury to persons or property located in the
territory of another state, including the movement of hazardous waste.29
During its 1995 session, the U.N. Commission on Human Rights
(Commission) took action and adopted a resolution calling for the
appointment of a special reporter to study and report on the "adverse
effects of the illicit movement and dumping of toxic and dangerous
products and wastes on the enjoyment of human rights." 30 This was the
Commission's step toward application and implementation of the
aforementioned principle. Appointment of a reporter supports
enforcement of the Basel Convention because it illustrates that there is
now increased recognition that transboundary movement of waste raises
human rights concerns. 31
III. MOTIVATION FOR INDIA'S 1992 RATIFICATION OF THE
BASEL CONVENTION

Events such as the explosion at the Union Carbide factory in Bhopal,
India, in 1984 triggered the search and call for new international
standards to control the export of hazardous wastes into developing
countries that could potentially harm the citizens of these countries.
The people of India demanded accountability for the Bhopal disaster.
The Indian government's response was to ratify the Basel Convention,
which would provide for stricter scrutiny of hazardous waste imports.
Additionally, through its constitution, India has guaranteed its people
the right to a healthy environment. The ratification of the Basel
Convention is a means toward the guarantee of this right.33

29. Neil A.F. Popovic, In Pursuit of EnvironmentalHuman Rights: Commentary on the
Draft Declaration of Principleson Human Rights and the Environment, 27 COLUM. HUM. RTs.
L. REv. 487, 521 (1996).
30. Id.
31. Id.at521-22.
32. Thomas J. Schoenbaum, Free International Trade and Protection of the
Environment: IrreconcilableConflict?, 86 AM. J. INT'L L. 700, 704 (1992).
33. See India Const. art. 48A.
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IV. THE EFFECTS AND THE AMOUNT OF E-WASTE THAT IS
CURRENTLY IN INDIA

Chander Mohan, Director of PRCM Metal Limited, described the
trade of hazardous e-waste that occurs on a regular basis in India. 34
Mohan is able to acquire scraps from waste that comes from overseas.3 5
He explained that Gulf countries, as well as the city of Dubai, serve as
centers where wastes of all kinds from America, Europe, and West
Asian countries are collected and then re-exported to countries such as
India.36 India is one of the chief buyers of this hazardous waste from
Dubai. 37 Mohan also disclosed that Dubai-based waste exporters are
aware of the Indian market and keep prices of any scrap at balance with
the Indian market price so as to remain competitive.3
India has numerous e-waste recycling units and there are hundreds of
illegal as well as legal recycling factories in the country. 39 Indian
laborers work at these recycling units seven days a week and over
twelve to fourteen hours a day. Workers in these recycling units earn
as little as ten rupees a day working under dangerous conditions.4 '
These workers are paid to separate the waste, which they do with their
bare hands and without masks.42 They clean, crush, or heat various parts
of the waste, all while being exposed to the untreated waste. 43 Most of
this recycling is done using undeveloped technology and with labor that
is inexpensive and unregulated." In these situations, environmental
laws are a secondary thought and remain unimplemented. 45 Mr. Iqbal
Malik, an Indian environmentalist, explains that "[t]he recycling is done
under the most primitive conditions," "Q]et the government is not
The Indian government
concerned because it generates jobs.'
constantly struggles to balance its duty to protect the health of its people
with allowing its citizens to earn a living through these recycling
businesses.
34. BASEL ACTION NETWORK & SILICON VALLEY ToxIcs COALITION, EXPORTING HARM:
THE HIGH-TECH TRASHING OF ASIA 5, 25 (2002), available at www.ban.org/Ewaste/technotrashfinalcomp.pdf [hereinafter BAN].
35. Id.
36. Id.
37. Id.
38. Id.
39. Associated Press, India Becoming World's Toxic Trash Bin, STRAITS TIMES, June 6,
1995 [hereinafter AP].
40. Toxics Link, supra note 11, at 8.
41. AP, supra note 39.
42. Id.
43. Toxics Link, supra note 11, at 8.
44. Id.
45. Id.
46. AP, supranote 39.
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The manner in which the recycling of waste is conducted raises
serious environmental health concerns. The breakdown and burning of
plastics that occurs at these plants emits dangerous chemicals, such as
sulfur dioxide and carbon monoxide.4 7 These chemicals can cause
cancer, birth defects and damage the kidneys, nervous and immune
systems, and blood.4 The health hazards affect more people than just
those who work directly with the waste because in many instances
sulfuric acid from recycled batteries is dumped into sewers or rivers and
*
* 49
is released
into the air.
It is difficult to state conclusively the exact amount of hazardous
waste that enters India, because it is usually categorized as "raw
material for recycling" so that it can bypass regulations on hazardous
waste.5 0 There are almost eight million personal computers (PCs)
already in India, and India's rate of e-waste accumulation continues to
grow. This number is growing rapidly as upgrading of hardware in
developed countries becomes too costly and irreconcilable with new
software.5 2 Vast amounts of hardware will be added to the waste that
already exists and needs to be disposed.5 3 Furthermore, many of the
owners of these technologies are from the public and private sectors of
the government of developed countries and prefer replacing old
computers with new ones instead of dealing with the cumbersome
process of upgrading.5 4

V. RATIONALE AND BENEFITS FOR INDIA'S ACCEPTANCE

OF

HAZARDOUS WASTES FROM DEVELOPING NATIONS

India's argument for allowing the importation of waste has been that
the countr has a large recycling industry which depends on the import
of wastes. Moreover, this industry employs a large workforce and is a
significant part of the Indian industrial sector, and a ban on waste
imports would put this sector in peril. 56 The contrast between developed
and developing countries is that while in developed countries the
process of recovery would be too high to be practical, in developing

47.
48.
49.
50.
51.
52.
53.
54.
55.
56.

Id.
Id.
Id.
Id.
Toxics Link, supra note 11, at 6.
Id.
Id.
Id.
Local vs. Global.30 EcoN. & POL. WKLY., 2465-66 (1995).
Id.
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countries the availability of cheap labor ensures that wastes can be
utilized and profits realized.
The actors with the most to gain, including traders and recycling unit
owners, derive the highest profits from the hazardous waste units. The
recycling units are located in impoverished areas and are operated
"behind closed doors" and survive with the support of local
politicians. 59 The reason owners engage in the recycling of hazardous ewaste is because "[e]ach component, or recovered item, has a value and
a market" where it can be sold. 60 The recyclers are able to ensure that
every piece which can be sold is recovered, regardless of how small the
profit margin for it may be. 6 1 The pricing of the items does not reflect
the labor, workers or the environmental damage that occurs to obtain
that item for sale.6Y
The substantial profits that can result from the trade, recycling, and
marketing of these products entice new entrepreneurs to enter the
business of hazardous waste recycling. 63 In these transactions, the trader
makes the majority of the profits.64 An example of the profit that traders
make is when they "buy[] a single PC with a color monitor at US$ 1015 per piece and sell[] it for up to US$ 40-50 by selling the
disassembled parts separately to different recyclers or re-users." 65
Auctioned lots are another means of making profit "and go by weight
prices being as low as 40 cents per kg of scrap." 66 The ease of trading
waste combined with the abundance of cheap labor provides for a
lucrative business opportunity that is being exploited.
VI. FACTORS THAT CONTRIBUTE TO INDIA AND OTHER DEVELOPING
COUNTRIES BEING THE OPTIMAL CHOICE FOR EXPORTATION OF
HAZARDOUS WASTE

Countries such as India, Pakistan, and China are becoming the
dumping yards of e-waste and other hazardous waste from the United
States and other industrialized nations. 6 7 This can partially be attributed
57. Id.
58. Toxics Link, supra note 11, at 8.
59. Id. at 8-9.
60. Id. at 9.
61. ,Id.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id.
67. Vinutha V., The E-waste Problem, ExPREss COMPUTER ONLINE, Nov. 21, 2005,
availableat http://expresscomputeronline.com/20051121/management01.shtml.
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to the fact that there are loopholes in Indian law and enforcement of
environmental standards.6 8 These loopholes are utilized by all the
parties involved including importers, traders, and recyclers.69
Additionally, imported equipment is brought in "duty-free and is
customs-bound." E-waste recycling is profitable to Indian importers
because electronic equipment has small quantities of valuable materials
such as gold and copper that can be extracted and re-sold.7 '

VII.

THE EFFECTIVENESS OF THE BASEL CONVENTION AS A MEANS
TO PREVENT THE TRANSBOUNDARY MOVEMENT OF
HAZARDOUS WASTE

Like many other Multilateral Environmental Agreements, the Basel
Convention faces a problem of lack of implementation and enforcement
by its members. 72 Approximately one-third of Basel members are
unable to enforce their treaty obligations due to an inability to prevent
illegal waste imports at all. Many of the Basel members blame their
noncompliance with the Convention on a lack of resources, training,
staff, expertise, and public awareness, in addition to sloppy border
controls. The countries with the most violations are poorer and have
less resources, and therefore become more vulnerable to illegal waste
dumps and to toxic waste that is imported for the false purpose of
recycling. 75
In its 1994 study, Greenpeace International found that 90% of the
waste that is shipped to developing countries, such as India, is to be
recycled. BAN now estimates that this number may be as high as
99%.77 The issue that arises with the importation of recyclable wastes is
that they are disposed of improperly and create numerous health and
environmental problems in the country to which they are shipped.
There is a lack of accountability in developing countries as they
simply do not have the infrastructure needed to track the waste and
monitor handling.7 9 For action to be taken against waste that is dumped
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.

Id.
Id.
Id.
Id.
Schmidt, supra note 22, at 98.
Id. at 101.
Id.
Id.
Id.
Id.
Id. at 102.
Id.
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illegally, someone has to report the incident to the proper domestic
authorities, but this rarely happens because people are not educated on
the procedure for reporting a claim.s0 Also, if the authorities have no
ability or desire to monitor the waste and illegal dumping, then it is
dumped without consequence.
Mark Measer, a criminal intelligence officer who works for Interpol,
has stated that even in countries where environmental laws exist, such
as India, measures are not applied due to a lack of educated government
officials.82 Additionally, prosecution of violations of these regulations
and measures can be held up by a lack of informed judges. Measer has
also said that Interpol cannot launch an investigation into an importing
country without the country's request for Interpol to intervene stating
that "[w]e can't command the authorities to investigate. We can only
respond to requests for assistance." 84 These procedural requirements can
act as a hindrance to the implementation of environmental standards.
Both companies and governments are responsible for breaching the
Basel Convention, which in turn results in the hindrance of its
effectiveness. Numerous western countries have made it illegal to
dump old computers in landfill sites and have required them to be
recycled, which can cost "tens of dollars per computer". 86 The recycling
requirement has caused some companies to choose the cheaper option
of exporting old electronics to developing countries, such as India,
87
where regulations on processing are either non-existent or ignored.
A study done by BBC World Services' Earth Files measured how
the Basel Convention has been applied in practice and how effective its
regulations have been in achieving its purpose of ensuring that
hazardous waste be disposed of properly in the importing country.8 8
BBC created a false online identity posing as a western computer shop
that wanted to get rid of unwanted equipment. It sent e-mails to a
number of companies that it suspected of exporting waste in violation of
the Basel Convention to Asia. o Two Companies were interested in
negotiating an agreement to export waste and both were based in the

80. Id.
81. Id.
82. Id. at 98.
83. Id.
84. Id. at 102.
85. Richard Black, E-waste Rules Still Being Flouted, BBC NEWS, Mar. 19, 2004,
availableat http://news.bbc.co.uk/1/hilsci/techl3549763.stm
86. Id.
87. Id.
88. Id.
89. Id.
90. Id.
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United States. 9 1 These companies agreed to export the waste to
countries that had ratified the Basel Convention, and in compliance with
the Convention would turn back any shipments of e-waste from other
ratifying countries that have not gone through the full Basel Convention
procedures. 92 The countries are also barred from importing any
deliveries from nations that, like the United States, have not ratified the
Basel Convention. 9 3 However, through the BBC's study, one can see
that companies have found a way around the regulations of the Basel
Convention.
After a plague devastated Surat, India in 1994, the city took drastic
measures to prevent a similar disaster from reoccurring. 94 In merely
eighteen months, Surat went from being plague-ridden to being the
second cleanest city in India, illustrating that, with some initiative and a
push from the public, cleanup is a viable goal. 95 To conduct the cleanup, the city was divided into zones and a commissioner was appointed
to each zone. 96 The commissioners were directly responsible and held
accountable for proper waste management of their respective zones.97
The people of Surat were also given grievance cards in which they
could report a complaint which would be addressed in twenty-four
hours. 98 Private contractors were also brought in to oversee the
transport, collection, and disposal of solid waste. 99 The success of the
actions taken in Surat allow for an optimistic view that other regions in
India can also be cleaned up and the effects of dumping can be stopped.

VIII. THE ROLE OF THE UNITED STATES

AS A DEVELOPED COUNTRY
ENGAGED IN THE TRANSBOUNDARY MOVEMENT OF
HAZARDOUS WASTE

The U.S. exportation policies for hazardous waste have also
contributed to the growing amount of waste that reaches India and has
thwarted the effectiveness of the Basel Convention. Currently, under
U.S. domestic law it is legal to export potentially hazardous e-waste
The U.S. Resource Conservation and
from the United States.'
91. Id
92. Id.
93. Id.
94. See U.N. Environment Program, Hazardous Waste: Special Reference to Municipal
Solid Waste Management (2001) at 8, availableat http://envfor.nic.in/soer/2001/ind-waste.pdf.
95. Id.
96. Id.
97. Id.
98. Id.
99. Id.
100. Thakker, supra note 1, at 60.
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Recovery Act (RCRA) exempts hazardous e-waste from export controls
of any kind, which leads to an incentive for U.S. based companies to
export hazardous waste.' 01 RCRA "has exempted more and more toxic
wastes simp because they are claimed to be destined for recycling
By allowing for the exemptions, the United States allows
operations."
for the exportation of an enormous quantity of hazardous waste to India
without any consequence.
Bob Tonetti of the U.S. Environmental Protection Agency has stated
that "[tihe current situation is that the U.S. is exporting electronics and
it is not being regulated, and we don't intend to regulate it.

.

.. Our

policy is that none of it should be hazardous waste; we want it
recycled." 0 3 The Basel Convention calls for all countries of the world
to become self-sufficient in waste management and to minimize all
transboundary movements of hazardous wastes.104 The United States is
one of the only developed countries that has not ratified the Basel
Convention.' 0 5 Instead, it has invested in developing a program to
establish minimum criteria for environmentally sound management
(ESM) for countries to follow.' 06 Under this program, the United States
hopes to promote exports to developing countries that meet the
minimum criteria set forth by the program.

IX.

ANALYSIS OF DOMESTIC INDIAN LAWS REGULATING
HAZARDOUS WASTE

Article 21 is the provision of the Indian Constitution that grants the
right to protection of life and personal liberty to the people of India. 0
Article 21's right to life includes the right to health and the right to a
pollution free environment.109 Through their holding in Subhash Kumar
v. State of Bihar, the Supreme Court of India expressed that the right to
life "includes the right to enjoyment of pollution free water and air for
full enjoyment of life." 0

101. Id.
102. Id.
103. BAN, supra note 34, at 28.
104. Id. at 29.
105. Id. at 28.
106. Id. at 29.
107. Id.
108. Clemenceau Case-A Tug Between Environment, Health and Employment, Meduri
Aparna, ICFAI U., Mar. 3, 2006 [hereinafter Clemenceau Case], availableat http://papers.ssrn.
com/sol3/papers.cfn?abstractid=893740.
109. Id.
110. Popovic, supra note 29, at 515.
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India has a regulatory framework under the Environment Protection
Act that manages hazardous waste."' The Central and State Pollution
Control Boards have chief responsibility for implementing the rules."12
The regulation and categorization of e-waste as hazardous in Indian
legislation is uncertain. 13 Waste classification depends upon the
presence of hazardous elements in the waste and it is regulated to the
extent that it can be categorized as hazardous.1 4 In addition, there is no
direct law that refers to e-waste or its handling."t 5 This ambiguity and
lack of explicit definitions makes the application and enforcement of the
regulations nearly impossible and leaves room for misconduct and
abuse.116
India has issued an Indian Hazardous Waste manual that contains
certain provisions that are in direct opposition to what has been
regulated in the Basel Convention.1 17 An example of a conflicting
provision of the Hazardous Waste manual is the consent of trade in
electronic assemblies such as printed circuit boards, electronic
components, and wires for recycling and not for direct reuse.1 18 "This
provision is contradictory to the Basel Convention which allows trade
only for reuse and not for recycling."" 9 Another conflicting provision is
one allowing for the trade of precious metal ash from the incineration of
printed circuit boards.120 The Indian provision suggests that ashcontaining carcinogens can be imported for reuse or for recycling.121
Although the Basel Convention does not directly address this issue, it
can be inferred that the trade of a waste containing carcinogens would
under the regulations of the Basel Convention due to its
be restricted
122
toxicity.
"E-waste is not directly defined in Indian domestic environmental
law" and "there is no specific legislation for the handling of e-waste in
India." 23 However, in 2003 India amended the Hazardous Waste
Management and Handling Rules of 1989 to shed light on the problem
of e-waste.124 The rules state that "waste generated from the electronic
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.

Appasamy, supra note 5, at 187.
Id.
Toxics Link, supra note 11, at 10.
Id.
Id.
Id.
Id. at 3.
Id.
Id.
Id.
Id.
Id.
Thakker, supra note 1, at 61.
Id.
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industry is considered as hazardous waste." 25 This regulation covers ewaste once it becomes hazardous. The problem that arises is that the
hazardous waste contained in the electronics must first be taken out
from the electronics for it to be considered "hazardous waste" and fall
under the regulation.126 Although this law is in place, it remains the only
and the most specific legislation for the handling of e-waste in India.127

X. ANALYSIS

OF THE REGULATION OF E-WASTE AND OTHER

HAZARDOUS WASTE IN INDIA AFTER THE RATIFICATION OF THE
BASEL CONVENTION

A. The CreationofIndia's Supreme Court Monitoring Committee
In a step toward environmental responsibility, the Supreme Court in
India set up India's Supreme Court Monitoring Committee on
Hazardous Wastes (Committee) in November 2003.1 The objective of
the Committee is to address serious situations relating to the
management of hazardous wastes.129 A recent victory of the Committee
was to return hazardous waste that was wrongly imported into India in
accordance with procedures outlined in the Basel Convention.130
Additionally, the Committee has prepared an exhaustive list of concerns
regarding waste and has forced industrial units to shut down for
violations of hazardous waste laws.131
An example of a victory is the Committee's order requiring
Hindustan Coca-Cola, the Indian subsidiary of the multinational
company Coca-Cola, to supply drinking water to villagers in the
company's immediate neighborhood who are affected by its operations
of waste disposal.13 2 To further illustrate its successes, the Committee
noted that hazardous wastes that have been imported into India in
violation of the Supreme Court's orders are being held in custody at
ports and container depots and have not been allowed to enter any type
of waste facility.' 33 These instances are the first time since India ratified
the Basel Convention that the Committee has initiated a return of
125. Id at 60 (quoting Toxics Link, supra note 11, at 10).
126. Id. at 61.
127. Id.
128. Frederick Noronha, India's Supreme CourtPanel Cracks Down on Hazardous Waste,
EVNTL. NEWS SERV., Nov. 19, 2004, available at http://www.ens-newswire.com/ens/nov2004/
2004-11-19-01.asp.
129. Id.
130. Id.
131. Id.
132. Id.
133. Id.
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hazardous wastes that have been wrongly imported into India. 3 4 More
specifically, the Committee has sent back zinc waste imported from
Bangladesh, directed the return of PCB contaminated old transformer
components to Germany, and overseen the return of a container full of
garbage back to Ireland.' 35 The victories made by the Committee,
regardless of how small they may be, are significant in the overall
implementation of environmental protection standards in India.
Hazardous waste sites have been emptied in the regions of Gujarat,
Maharashtra, and West Bengal after the Committee's insistence on
"time-bound physical removal" of hazardous wastes that have been
dumped in several parts of India.' 36 Indian industrialists have been
forced to spend more than $2.2 billion in the regions of Gujarat,
Maharashtra, and West Bengal for removal and safe disposal of
hazardous wastes that were previously discharged in the open
environment.137 This waste accumulated over several years and was
ordered to be disposed of in secured landfills that are safer than
traditional dumpsites.' 3 8 The Committee has said, "hazardous wastes
were found discharged in the open spaces and outside the industrial
estates of Ambarnath Badlapur, Patalganga, Roha, Taloja, TTC,
Dombivli and Mahad." 39 To address the problem it has taken the same
steps as it did in the regions of Gujurat, Maharashtra, and West Bengal
by again ordering removal and safe disposal of these wastes. 140 In order
to ensure compliance with the Committee's orders, the Committee has
threatened to shut down entire industrial areas if companies do not take
take note of and address the Committee's orders in a timely manner.141
B. Government Establishment ofNew Disposal Sites
Furthermore, to address the environmental threat posed by dumping
of hazardous waste in municipal landfill sites, the Indian Government
has plans for three potential waste dumps in Bawana, Gumenhera, and
Wazirpur.142 These three sites would be used for the disposal of
"hazardous household waste and e-waste generated from processing of
electronic goods." 43 These sites are a step toward environmental
134.
135.
136.
137.
138.
139.
140.
141.
142.
20, 2005,
143.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Sourav Sanyal, Govt. Plans Three New Waste Dumps, EXPRESS INDIA ONLINE, Sept.
availableat http://cities.expressindia.com/fullstory.php?newsid=14962 1.
Id.
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responsibility but are also expensive. The Energy Resources Institute
estimates that fifteen to twenty acres of land will be needed to develop
the proposed landfill site.' 44 The sites are estimated to cost about 310
million Indian rupees, to process over 45,000 tons of e-waste from New
Delhi alone.14 5 The Energy Resources Institute further estimates that
overhead costs will be around 30 million Indian rupees annually.146
C. Additional Measures andAssistance Given by the UnitedNations
In September 2005, the U.N. Environment Program started a twoyear project in India called "Environment and E-waste India."l 4 7 The
project seeks to reduce the environmental and health impacts due to
improper e-waste recycling in India "in general and industrial
production e-waste in Mumbai, in particular." 48 The project also
intends to provide support to the formulation of national policies and to
improve income opportunities of poor communities, "by changing the
working conditions and job security in informal e-waste recycling
sectors."l 49 This project brings hope to India, and if it is effective, it will
allow for a more environmentally sound e-waste recycling program that
is in accordance with the Basel Convention. 50
D. Actions Taken by the Supreme Court of India
In May 1997 the Supreme Court in India imposed a ban on
hazardous waste. s However, India remains a major destination of
hazardous waste.152 Greenpeace International has reported that the
import of toxic waste into India is still taking place even after the
Supreme Court's May 1997 ban.' 5 3 A Greenpeace analysis of export
documents from many countries revealed that Australia alone exported
254,000 tons of used batteries to India in 1993 and the United States
sent nearly half its plastic-waste exports to the subcontinent.' 54
144. Id.
145. Id
146. Id.
147. Andy Nolan, UNEP Starts Project on Environment and E-waste in India, INSTITUTE
OF

ENVIRONMENTAL

MANAGEMENT

&

ASSESSMENT,

Jan.

11,

2006,

available at

http://www.iema.net/news/envnews?aid=1 1236.
148. Id.
149. Id.
150. Thakker, supra note 1, at 61.
151. Ravishankar Duvvuri & Narsee Monjee, Institute of Management Studies, BASEL
CONVENTION ON TRANS-BOUNDARY MOVEMENT OF HAZARDOUS WASTES (2007-2009), available

at http://www.slideshare.net/ravijil basel-convention.
152. Id
153. Id
154. AP, supra note 39.
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E. The Existence and Problem ofShip-breaking in India
Although e-waste constitutes a majority of the hazardous waste
problem in India, it is not the only issue. The Basel Convention does not
specifically address ship-breaking as a form of transboundary
movement of hazardous waste but it has become a serious and major
concern to India.s5 5 Alang, Gujarat, has the world's largest shipbreaking yard and has become a haven for toxic ships that are broken
down.
The operations at Alang are unregulated, and result in the
death of one worker a day and create serious health hazards and risks
for the 40,000 people employed there. 157
Some of the hazardous wastes that fall under the Basel Convention
that are also present on these ships include: waste mineral oils, oil
sludge, hydraulic systems, heavy fuel oil, lube oil, waste oils and water
mixtures and emulsions, ballast water, and waste containing numerous
hazardous chemicals. 5 8 These ships also contain radioactive material.159
The number of workers who have been exposed to radioactive materials
due to elements such as asbestos and PCBs due to ship breaking is
unknown. 60
Dr. Vidyut Joshi, who was formerly the Vice-Chancellor of
Bhavnagar University, has co-authored a UNESCO report for
"Industrial safety concerns in the ship breaking industry/AlangIndia."' 6 ' Dr. Joshi has said, "[s]hip-breaking requires industrial
management, which GMB does not have. Ship-breaking is not a port
activity and Maritime Board officials are not meant for such industrial
activity ship-breaking. If GMB should have a role it must be
restructured for the same and there should be a separate Alang
Authority." 62
Recently, a ship-breaking case was brought before the Supreme
Court in India. A ship named "Blue Lady" that contained toxic wastes
was docked in a Gujarat port for over a year. 163 The ship was from
Germany and was trying to be exported into India for breakdown and
disposal. ' During the year of its docking, a legal dispute arose over the
accountability for the ship's destruction and disposal.165 In September
155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.

Duvvuri & Monjee, supra note 151.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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2007, the Indian Supreme court heard evidence that there was asbestos
and radioactive material on the ship.166 The Supreme Court of India
enforced the Basel Convention and ordered the ship to be returned to
Germany.' 6 7
The Supreme Court of India has also put forth its own guidelines
regarding hazardous waste imports.1 6 8 The Court has empowered the
government to send back any contaminated ship that comes to India for
breaking at any ship-breaking yard in the country.169 The Court has also
required the government to formulate a comprehensive code regulating
ship-breaking and for immediate incorporation of the Court's
recommendations.' 7 0 The Court held that continuation and expansion of
ship-breaking yards in India would be permissible as long as it complied
with the directions of the Court and government. 17 The Court's order
leaves minimal room for the authorities to allow ship-breaking even if
ship owners do not provide details of contaminants on board.172 The
court has repeatedly stated that India should participate in relevant
international conventions with "the clear mandate for decontamination
of ships for hazardous substances such as asbestos, waste oil, and PCBS
prior to export to India for breaking. "73 Furthermore, the Court has
asked the state pollution control boards, customs department, the
National Institute of Occupational Health, and Atomic Energy
Regulatory Board to oversee the entire ship-breaking industry. 174
Even with these regulations and measures taken by the Indian
government and courts, ship-breaking issues are still present in India. Le
Clemenceau, a French Warship, with toxic contaminants including 130
tons of asbestos was ordered by the French government to be
destroyed. 175 In 2004 and in 2005, before it was sent to be destroyed,
French subcontractors were hired to conduct removal activities on the
ship and claimed that they were able to remove 90% of the asbestos
from the ship.176 However, environmentalist groups argued that in
actuality the work and removal done by the subcontractors was only
superficial, and that only 30% of the asbestos was removed from the
ship.177 The ship was sent to India for destruction and nearly 40,000
166. Id.
167. Id.
168. Id.
169. Id.
170. Id
171. Id
172. Id.
173. Id.
174. Id.
175. Clemenceau Case, supra note 108.
176. Id.
177. Id.
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Indian employees were scheduled to work on the breaking down of the
ship."' On behalf of Greenpeace International and several anti-asbestos
groups, a writ of petition was filed against the Indian Government with
the Supreme Court of India seeking for the rejection of the ship from
entering into India.179 The Supreme Government of India issued "its
interim order authorizing the Supreme Court Monitoring Committee on
Hazardous Waste Management (Monitoring Committee) to submit [a]
report [on the ship] and prohibited the ship from [entering] Indian
waters" until February 2005. so On February 15, 2006, then President of
France, Jacques Chirac, called back the Clemenceau.'8 ' The case of the
Clemenceau set the precedent that India would not easily allow for
importation of hazardous waste that would endanger the people of India
to such an extreme level. The Court's requirement of a report from the
Monitoring Committee illustrated that it would investigate instances of
hazardous waste importation and that it would no longer allow for the
benefits of wages for citizens to outweigh the safety of these same
people.
F. Status Report on the Management ofHazardous Waste in India
The Indian National Environmental Engineering Research Institute
published a report in 2006 which summarized the status of hazardous
waste management in India.182 The Institute found that by order dated
May 5, 1997, "the Court directed that no import would be made or
permitted by any authority or any person of any hazardous waste which
is already banned under the Basel Convention or to be banned hereafter
with effect from the date specified therein."18 3 The report also outlines
the initiatives that have been set forth by the Indian Ministry of
Environment and Forests (MOEF).1 84 The institute recognizes the
MOEF's need to create awareness in society of the issue of hazardous
waste and to ensure educational training programs.' 8 5 The MOEF has
also established a committee to examine disputes regarding the
importation or exportation of hazardous waste.1 6 The committee is
178. Id.
179. Id.
180. Id
181. Id.
182. T. Chakrabarti et al., Status Report on Management of Hazardous Waste in India,
National Environmental Engineering Research Institute, availableat http://www.envis.neeri.res.
in/management.php.
183. Id.
184. Id.
18 5. Id.
186. HAZARDOUS SUBSTANCE MGMT. Div., MINISTRY OF ENV'T AND FORESTS, COMMITTEE
To EXAMINE DISPUTE/CLARIFICATION/ EXPORT-IMPORT APPLICATIONS RELATING TO HAZARDOUS
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XI. GENERAL MEASURES

AVAILABLE TO INDIAN CITIZENS TO
REMEDY THE HARM CAUSED BY THE IMPROPER DISPOSAL AND
STORAGE OF HAZARDOUS WASTE

"The Basel Convention does not use trade sanctions for
noncompliance," but instead relies on the national law enforcement
systems of member countries.' 8 8 The Convention also requires reportin
of information through an annual report to the Secretariat (UNEP).
The Annual Report must provide "details of each transboundary
shipment of Basel controlled wastes[,] disposal methods[,] countries of
import and transit[,] accidents[, and] efforts to reduce [the]
transboundary movements of hazardous wastes."1 90
The illegal traffic and movement of hazardous waste is criminal, and
parties to the Convention are required to take appropriate action against
the illegal activity.191 For instance, an "exporting country is required to
re-import any shipment of hazardous waste" that is found to have been
made in violation of the Basel Convention.' 92
In an article published in the Modern Law Review, Simon Baughen
examined the impact of the regulation of the Basel Convention on the
position of a foreign plaintiff who suffers an injury due to the export of
hazardous waste to the plaintiffs country by an English company. 93
The article cites to the Bhopal disaster and uses the events of Bhopal as
a basis for the conclusions made.' 94 In the Bhopal case, 2,000 people
were killed and 200,000 injured by the escape of an ingredient in the
production of pesticides, methyl isocyanate, which is extremely toxic
when it comes into contact with water.' 95 In situations like the Bhopal
case, the plaintiff may face the issue that the domestic company which
caused the damage has insufficient assets to satisfy any judgment
WASTE MANAGEMENT, http://www.envfor.nic.in/divisions/hsmd/Constitution Committee-hsm.

pdf (last visited Oct. 19, 2010).
187. Id.
188. Appasamy, supra note 5, at 168.
189. Id.
190. Id.
191. Id.
192. Id.
193. Simon Baughen, Multinationalsand the Export of Hazard, 58 MOD. L. REv. 1, 54
(1995).
194. Id.
195. P.T. Muchlinski, The Bhopal Case: Controlling UltrahazardousIndustrialActivities
Undertaken by ForeignInvestors, 50 MOD. L. REv. 5, 545 (1987).
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against it and must seek damages from the exporting company.'9 6 The
hurdle the plaintiff then faces is that of establishing jurisdiction in the
courts of the exporting country and establishing liability in tort through
the standards of law used by the courts of the exporting country.
These obstacles are substantial impediments to recovery by Indian
plaintiffs who may seek to recover from damages they incur because of
improper waste dumping and disposal and illustrate the lack of action
that Indian citizens can pursue.
XII. RECOMMENDATIONS TO ADDRESS THE ISSUE OF THE
TRANSBOUNDARY MOVEMENT OF HAZARDOUS WASTE

Developing countries are not only hesitant to ratify conventions, but
are also hesitant to enforce them because they are wary of
environmental standards that fail to take into account their special
economic and development situations and needs. The Minister of
Environment of Jamaica, Easton Douglas, recently stated that
"[d]eveloping countries cannot be expected to attain [higher
international] standards, however arrived at, in a relatively short period,
unless there is a transfer of know-how, capital and technology, to enable
them to do so."198 Many diplomats from developing countries state that
"[t]he challenge is to ensure that trade and environment policies are
consistent and reinforce the process of sustainable development.
However, account should be taken of the fact that environmental
standards valid for developed countries may have unwarranted social
and economic costs in developing countries. 99
Many developing countries have argued that being pressured into
setting and "meeting the higher standards of the North [and developed
countries] does not constitute a valid means of achieving
sustainability." 200 Instead, they have argued that the duty for change and
improvement does not belong to developing countries, by raising
pollution control standards, but that it would be better achieved with the
North changing its "unsustainable consumption patterns." 201
Kamal Nath, the Minister for the Environment and Forests in India,
recently provided an expression of the South's concern with Northern
196. Baughen, supra note 193, at 70.
197. Id
198. Scott Vaughan, Trade and Environment: Some North-South Considerations, 27
CORNELL INT'L L.J. 591, 597 (citing Easton Douglas, Minister of the Environment for Jamaica,
Statement before the UNEP-UNCTAD informal, high-level session entitled Environment and
Trade: Perspectives ofDeveloping Countries(Feb. 17, 1994)).
199. Id. at n.23.
200. Id. at 597.
201. Id. at 597-98.
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consumption patterns. 202 Nath made a link between trade, the
environment, and sustainable development, within the context of NorthSouth and developed-developing issues by stating:
[i]t would be a retrograde way of shaping environmental norms to
allow dispute resolution panels of GATT to indicate the direction
the global environment should take. Not only retrograde, but
naive, because the roots of the linkage between trade and
environment are not to be found in superficial assumptions. They
go much deeper, and are systematic. There is a social and
environmental subsidy which industrialized nations receive from
developing countries. This insidious subsidy renders all
development in the North unsustainable by definition. It makes a
mockery of free trade; and if we have to set things right, then the
subsidy must be accounted for.203
Nath, speaking on behalf of the Indian government, has also stated
that "[w]e are against environmentally unfriendly recycling. We are not
against the movement of waste, provided the recipient has adequate
equipment, facility and the proper process to deal with it."20 4 The
MOEF officials have pointed to the Bhopal-based Bharat Zinc Ltd. as a
model operation of Nath's statement. 205 Bharat Zinc's factory is located
just outside of Bhopal and imports and processes hazardous metal waste
to reclaim zinc. 2 The waste imports come from Germany, the
Netherlands, and the United States. 20 An MOEF official also stated that
the waste imported by Bharat Zinc contained "an average of 90 percent
zinc and was recycled safely, and that none of the residual toxic waste
was disposed of on land."20 However, BAN noted during visits made in
1995 that actual practices at Bharat Zinc did not lend support to this
statement.209 BAN found that after the waste is processed at Bharat
Zinc, the residual waste is piled in the backyard of the factory and
stored in "old drums or dumped in large, open, uncontrolled[,] and

202. Id at 598.
203. Id at 598.(citing Shri Kamal Nath, Minister for the Environment and Forests for
India, Statement before the UNEP-UNCTAD Informal High-level Session Entitled Environment
and Trade: PerspectivesofDeveloping Countries, Feb. 17, 1994)).
204. Ann Leonard & Jan Rispens, Exposing the Recycling Hoax: Bharat Zinc and the
Politics of the InternationalWaste Trade, 17 MULTINATIONAL MONITOR 30, 31 (Jan./Feb. 1996),

availableat http://www.ban.org/Library/exposing.html.
205. Id
206. Id.
207. Id
208. Id.
209. Id.
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flooded pits." 2 10
In addition, many experts argue that the measures currently in place
that regulate the movement of hazardous waste inadequately protect the
interests of receiving countries. 2 11 To address the problems and
concerns of the receiving developing countries, efforts have been aimed
at reducing potential risks by focusing on two methods of control: the
"Ban Approach" and the prior informed consent PIC) approach.2 12
However, both of these methods have disadvantages.
A. Ban Approach
The Ban Approach calls for a total prohibition on the "exportation of
hazardous waste to countries within specific geographic areas or to
countries outside specific trading organizations."21 The principal
benefit of the Ban Approach is that it decreases the possibility that
countries which generate waste will pass their environmental
responsibilities onto foreign facilities in countries which "lack the
environmental technology, regulatory infrastructure, or training and
experience necessary to ensure that the waste management adequately
protects human health and the environment." 215 The Ban Approach also
reduces hesitation caused by the possibility that developing countries,
such as India, which receive the waste, will dismiss the potential risks
that come with accepting the waste in order to obtain the income and
profits for their citizens.216 Another possible benefit of the Ban
Approach is that it helps achieve the goal of reducing the generation of
hazardous wastes.217 If waste generators no longer have the ability to
export waste to less expensive disposal sites in foreign countries, they
will have an increased incentive to reduce their generation of waste.218
Opponents of the Ban Approach raise several arguments as to why it
would be problematic. "First, receiving nations may [currently] rely on
imported hazardous waste as a source for valuable resources." 21 An
instance of this is India's reliance on imported lead-acid batteries as a

210. Id.
211. Theodore Waugh, Where Do We Go from Here: Legal Controls and Future
Strategies for Addressing the Transportation of Hazardous Wastes Across International
Borders, 11 FORDHAM ENvTL. L.J. 477, 520 (2000).
212. Id.
213. Id.
214. Id at 521.
215. Id.
216. Id.
217. Id. at 521-22.
218. Id. at 522.
219. Id.
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source for lead.2 20 Second, keeping waste in the country where it
originated may not reduce the negative effects of improper waste
disposal because some countries that generate hazardous wastes may
also be incapable of disposing of their wastes in a safe way. 2 2 ' Finally,
"bans may hinder the development of new treatment and disposal
facilities within developing countries" because there will not be an
incentive to build an advanced waste facility if that facility cannot
receive waste and make profits to offset the cost of building the facility
for processing. 222
B. PriorInformed Consent Approach
The second possible method of controlling risks to receiving
countries is the prior informed consent (PIC) approach. The PIC
approach "requires the disclosure of specific information to the
receiving country so that the receiving country may make an informed
decision on whether the intended hazardous waste shipment is
permissible or not."223 An advantage of this approach is that it allows
waste trading to continue but on the terms and in the control of the
receiving country. 224 A negative point of the PIC approach is that "it
creates opportunity for the improper disposal of hazardous wastes
within receiving countries." 22 5 Opponents of the PIC approach have
argued that receiving countries may be misled into improper decisionmaking because generators or hazardous waste might be inaccurate or
incomplete with the information that they give.22 6
C. Establishmentof a CentralEnforcingAgency
A criticism of the Basel Convention is that it has no central
enforcing agency.227 Developing countries have been reluctant to ratify
the Basel Convention because of unresolved issues such as technical
assistance, technology transfer, funding, and liability rules.2 2 8 A
possible solution to these issues would be the creation of a central treaty
agency with the authority to make, or recommend, the assistance that

220. Id.
221. Id. at 523.
222. Id. at 523-24.
223. Id. at 524.
224. Id.
225. Id.
226. Id. at 524-25.
227. Harvard Law Review Association, Developments in the Law: International
EnvironmentalLaw, 104 HARv. L. REv. 7, 1484, 1560 (1991).
228. Id.
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229
Numerous critics of the Basel
developing countries desire.
Convention have also argued that a centralized agency would be more
effective than individual state enforcement of the Convention.230

XIII. THE BASEL

CONVENTION AND ITS RELATIONSHIP TO THE
WORLD TRADE ORGANIZATION (WTO)

The Basel Convention and Basel Ban are both export bans on
hazardous waste and constitute a "trade restriction." 23 1 The issue of the
trade restriction imposed by the Basel Convention has never been raised
to the WTO.2 32 India was originally a supporter of the 1989 Basel
Convention, but has been less enthusiastic after realizing that there are
numerous recycling implications and trade restrictions that come with
the Basel Ban.2 33
A conflict between the WTO and the Basel Convention may arise in
cases where two countries are both members of the WTO but only one
is a Basel Convention Party.234 This would be the case in an issue
between the United States and India.235 In implementing the obligations
of the Basel Convention, India may not be able to follow obligations
that it owes to the United States as a fellow WTO member who is not a
party to the Basel Convention.236 Contrastingly, India, as.a party to the
Convention and the WTO, is unlikely to challenge, in the WTO, a
measure taken by another country pursuant to its obligations under the
Basel Convention.237 The issue would then arise whether a country
should follow its WTO and GATT obligations or its obligations under
the Basel Convention.
Additional issues that may arise between the Convention and the
WTO are: whether the waste regulated by the Convention is a product
for purposes of the WTO; if the Most Favored Nation Treatment could
be violated through implementation of the convention; and whether a
trade restriction done under the Basel Convention would fall into an
exception justified in the WTO.2 3 8 WTO rules apply to "products" and
so to determine if hazardous waste is regulated under the WTO it must
229. Id.
230. Katharina Kummer, The International Regulation of Transboundary Traffic in
Hazardous Wastes: The 1989 Basel Convention, 41 INT'L & COMP. L.Q. 3, 530, 532 (1992).
231. Appasamy, supra note 5, at 167.
232. Id.
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234. Id. at 182.
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first be determined whether it is a "product." 239 The WTO Agreements
do not contain an agreed definition of "product" but commentary has
argued that it is likely that the WTO rules on products apply to wastes
covered by the Basel Convention because they are "'moveable items'
placed in international commerce," especially those that are to be
recycled for future use.240
Article I of GATT 1994 requires that all rules, advantages, or
privileges granted by any WTO member in connection with the
importation and exportation of any product originating in or destined for
any other country must be given, "immediately and unconditionally," to
a like product originating in or destined for all other WTO members. 24 1
An instance where this might be a problem would be if a party to the
Basel Convention, who was also a member of the WTO, was obligated
under the Basel Convention to implement an export and an import ban
on hazardous or other wastes to and from a country that is not a party to
the Basel Convention, but is a WTO member.2 As a result, under
Article I of the GATT, the country that is not a party to the Basel
Convention could claim that there has been an advantage or privilege
conferred on the product going to or coming from other countries that is
being denied to a like product going to or coming from the country that
is not a party to the Basel Convention. 243

XIV. THE WORLD WITHOUT US
In The World Without Us, Weisman discusses a Waste Isolation Pilot
Plant (WIPP).244 The WIPP is a storage facility for debris and waste
from nuclear weapons and defense research.24 5 The facility serves as a
landfill for low to mid-level waste which includes anything from
weapons assembly gloves to rags covered in contaminated solvents.246
The landfill also contains unburied radioactive waste that is said to be
protected; however, a fire could potentially release clouds of radioactive
ash into the air.2 47
This site is similar to the numerous sites found throughout India.
Like the radioactive waste discussed by Weisman, e-waste has become
a massive problem in India and can be very toxic to the people that are
239.
240.
241.
242.
243.

Id. at 183.
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Id. at 184.
Id.
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exposed to some of the chemicals that come from it. "E-waste contains
over 1,000 different substances and chemicals, many of which are toxic
and are likely to create serious problems for the environment and human
health if not handled properly." 48
Weisman also writes about the disposal of drums of cutting oil that
contained uranium and plutonium on bare ground.' 4 He explains that
for years these drums leaked into the ground and when the leak was
discovered there was no clean-up effort made. Instead, the leak and
runoff was covered with asphalt so as to hide the evidence. 2 50
Radioactive runoff from WIPP was known by plant operators to
frequently reach the local streams and contaminate water.2 ' This is
similar to the situation that many people of India are faced with because
of the presence of waste sites near local communities. An example of
this is mercury, which is found in e-wastes. 2 52 "Mercury can cause
damage to organs including the brain and kidneys."253 Developing
fetuses are extremely vulnerable to mercury exposure. 25 4 When mercury
spreads out in the water, it is converted to methyl mercury, which
bioaccumulates in living organisms and concentrates through species in
the food chain, particularly in fish. 255 Mercury from e-waste disposal
sites in India contaminates the water near these facilities due to runoff
and improper storage of the waste. It contaminates the water that the
local communities utilize, which goes untreated causing numerous
health problems for the local people.
In the case of WIPP, an FBI raid led to it being shut down and
cleaned up costing several billion dollars. 2 56 This luxury is available
only to the United States. Developing countries like India do not have
the funding or the resources to facilitate such a costly cleanup. Due to
this lack of resources, waste disposal facilities in India that pollute local
rivers and water supplies remain unchecked and the people are still at
risk.
XV. CONCLUSION

A possible solution to the lack of enforcement and consistency of
implementation would be to assist developing countries in building their
248.
249.
250.
251.
252.
253.
254.
255.
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Id.
Id.
Toxics Link, supra note 11, at 4.
Id.
Id.
Id.

256.

WEISMAN, supra note 244, at 207.

https://scholarship.law.ufl.edu/fjil/vol22/iss3/4

28

Quadri: An Analysis of the Effects and Reasons for Hazardous Waste Import

2010] AN ANALYSIS OF THE EFFECTS AND REASONS FOR HAZARDOUS WASTE IMPORTATION IN INDIA

495

resources of knowledge and technology in how to apply environmental
policies. 2 57 It is not a lack of desire to obtain public health and a clean
environment, but instead a gap in the resources and knowledge of how
to achieve this goal. The only way that India will be able to obtain the
goal of a clean environment that it has promised to its citizens is to learn
of proper technology that exists in developed countries as well as to
accumulate sufficient capital required to build and apply this
technology. 258 This will require development cooperation from
developed countries.259 Developed countries must assist in educating

officials in India about the technology and strategies that they
implement to dispose of hazardous waste in a safe and efficient manner.

257. Vaughan, supra note 198, at 597.
258. Id.
259. Id.
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